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IN

THE

OF THE

SHAIKH

A.

SUPREME
STATE

OF

COURT
UTAH

MABUD,
Plaintiff-Appellant,

-VSCASE NO: 19521
PAKISTAN INTERNATIONAL AIRLINES,
Defendant-Respondent.

APPELLANT'S

BRIEF

NATURE OF THE CASE
Plaintiff filed a Complaint against defendant to recover
damages for his lost luggage pursuant to the provisions of
the Warsaw Convention. Defendant appeared specially and moved
to dismiss for lack of jurisdiction.
DISPOSITION IN LOWER COURT
The District Court confirmed the Order of the Circuit
Court granting defendant's motion to dismiss for lack of
jurisdiction. The Court ordered on the basis "that defendant
does not maintain a minimum contact in the State.
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RELIEF SOUGHT ON APPEAL
Plaintiff requests that "v • Order granting

the

motion to dismiss the Complaint be denied .
STATEMENT

Or

mt

t-AUS

about June 2 2 , 1 9 8 2 , plaintiff flew from
Salt

••*-

* - < ~'

sai i le city to be his destination,.'

A copy of the tickets numbered: 2 1 4 : 4 4 0 5 : 1 5 5 : 3 4 6 : 4 and 2 1 4 : 4 4 0 4 :
267:775:5 issued by defendant is attached herewith a\

Inhibit

2. Appellant also declared on the Property
larity Report on June 2 3 , 1 9 8 2 ,

I.

Irregu-

Salt Lake City Utah as his

residence' an11 home addt'ess. •
3. Salt Lake City

*~ c territory defined within

the j u r i s d i c t i o n and sovereignty oi tne
I

— ^

That the State of Utah •* ,

- :• .

5.

, f .-* severe 1 .

and could not make, terminate or arid abridge treaties signed and
ratified b y t h e IJ n i t e H S f a t e s o t' A m e r i c d , Article I, Sect ion 10 of
the United S t a t e s ' c o n s t i t u t i o n .
5. All

treaties made by the United St.---•-• or America

are supreme I aw of th

•*. -"1 and judges in every

state are bound

thereby. A r t i c l e VI of the United S t a t e s ' c o n s t i t u t i o n .
6. United States of America

is a party and

signatory

to the Warsaw Convention and Vienna Conference according to
'Treaties In Force' on January 1983 of the United States
of State.
-2Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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Department

7. Salt Lake City is the seat of competent

courts

of the United States and of the State of Utah for the geographical

unit of its protected

subjects.

8. That the parties entered into a contract based
on the provisions of the Warsaw Convention. A copy of said
contract is attached herewith as Exhibit II.

ARGUMENT

I. FIRST QUESTION BEFORE THE COURT IS:
WHETHER THE COURTS CAN AVOID THE APPLICATION OF A TREATY
AND INJECT INTERNAL LAW ?
Article VI

of our Constitution is

very

clear on that as it spells out the importance of treaties
in terms of supreme Law of the land and specifically

limits

the legislative powers of the Judiciary.
Article 27 of the Vienna Conference which
ironically is based on a Pakistani amendment clearly dictates:
11

A party may not invoke the provisions

of its internal

law

as justification for its failure to perform a treaty". The
Modern Law of Treaties by T.O.Elias, Chief Justice of Nigeria,
page 45. The Chief Justice further writes on page 46, that
" In introducing the amendment which later resulted in Article
27, the leader of the Pakistani delegation gave the following
reason for the proposed addition: States sometimes
-3Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

invoked

their internal laws to evade their international obligations,
and the purpose of the amendment by Pakistan was to curb that
practice by expressly stating the principles of good faith
and of the pre-eminence of international law". Also cited in
the Official Records of U.N.Conference on the Law of Treaties,
First Session p.151.
The Chief Justice clearly states :
" Now, while a State can always invoke its constitutional law
to refuse to sign a treaty, once it has expressed its consent
to be bound by a treaty, nothing could justify its attempting
later to evade performance by invoking the provisions of its
constitution '.'

.

In this case not only that the U.S.constitution
supports the application of the treaty but also the contract
between two different nationals in a third nationality court
requires that their SUBSTANTIVE rights be determined under
the Warsaw Convention and that the procedural law theory of
'minimum contact' has no place in this case.
II. THE CONTRACT ON THE TICKET SPECIFICALLY
STATES PURSUANT TO ARTICLE 4(h) OF THE WARSAW

CONVENTION

THAT THE CARRIER IS SUBJECT TO THE RULES ESTABLISHED BY
THE TREATY.
Can the airline avoid the application of
the treaty ?
The answer is clear in Article I
Digitizedwhich
by the Howard
W. Hunter Law
J. Reuben
Clark Law School, BYU.
of the treaty
states
,"Library,
This
convention
shall apply
Machine-generated OCR, may contain errors.

to all international

transportation of persons,baggage...".

The lower courts made an error in applying

'minimum

contact 1

theory instead of the treaty to determine the question of
jurisdiction. The treaty is very

clear on the issue of

jurisdiction as stated in Article 28 of the Convention
which is as follows :
"An action for damages must be brought
at the option of the plaintiff, in the territory of one of
the High Contracting Parties, either before the court of the
domicile of the carrier or of his principal

place of business

or where he has a place of business through which the contract
has been made, or before the court at the place of destination."
49 U.S.C.A. Sectifan 1502.
The treaty requires

further

that the

carrier Issue a ticket containing the particulars

including

'the place of departure and destination 1 .

In this case the

place of destination as shown on Exhibit I,is Salt Lake City.
Therefore, the error of the lower courts is manifest in preferring
procedural

law theory of minimum contact over and above a

written and substantive law to determine the question of
jurisdiction

in this matter.

Article 3 of the Warsaw

Convention, 49 U.S.C.A. Section 1502; Butz v. British Airways,
421 F.Supp.129 (1976).

In determining the place of destination

the courts have also considered ultimate destination where a
trip consisted of several

parts. Vergara v.Aerof1ot,390

1266; Butz v.British Airways, 421 F.Supp.127

(1976);

Digitized by the Howard W. Hunter Law Library, J. Reuben
Clark Law School, BYU.
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F.Supp.

Hill v.United Airlines,550 F.Supp.1048 (1982);Fabian Shoe Co. v.Alitalia
380 F.Supp.1400 (1974); Sugarman v.Aeromexico,626 F.2d.276.

III. THE C O U R T S WILL CONSTRUE WORDS ACCORDING TO
THEIR ORDINARY MEANING OR CLEAR MEANING OR "SENS

NATURAL".

The Interpretation of Treaties By Judicial Tribunals, by
Yi Ting Chang, Ams Press New Y o r k ( 1 9 3 3 ) .
In this case the place of destination

is

exactly what is written on the ticket and as required by the
Article 3 of the Convention and as decided

in BUTZ case,

AND DEFINITELY NOT A PLACE DETERMINED BY THE JUMBO MUMBO OF
THE •INTRICACIES AND COMPLEXITIES 1

OF OUR JUDICIAL

INTER-

PRETATIONS. A treaty should.be honored in full or rejected
with honesty and dignity.Even

the theories of contract

law

require that courts should look at the understanding of the
parties and assume ordinary meanings of the words used in
agreements.In

this case the destination, Salt Lake City,

is quite clear in the records and in the minds of the parties
The lower court not only wandered away from the
of proper law but also applied a contradicting

application
theory of

minimum contact without any logical basis.Let us assume that
the parties intended the United States as the

'destination'.

Then why to require minimum contact in Utah when there is a
minimum contact in the United States.
-6Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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IV. AGREEMENTS TO FORUMS (JURISDICTION) AND
APPLICATION OF LAWS ARE VALID UNLESS UNCONSCIONABLE OR
AGAINST PUBLIC POLICY. 12 ALR 3d.894; Hellenic Lines v.
Embassy of Pakistan,307 F.Supp.947;Euzzino v.London &Edn
Insurance Co. 22 F.Supp.431;National

v.Reagin,338F2d.759,

The Warsaw Convention has already
determined the issue of jurisdiction and such determination
so far has not been declared: unconscionable or against the
public policy or the constitution of the United States.In

fact

the lower court has impaired the contractual obligations in
violation to Article I section 18 of the Utah Constitution.
Therefore the Order of the lower court is without proper
authority and basis.
V. THE DOCTRINE OF FORUM NON CONVENIENS RESTS ON
PREMISE THAT JURISDICTION EXISTS AND A CASE WILL BE RETAINED
WHENEVER IT IS NOT PERFECTLY CLEAR THAT PLAINTIFF CAN RECOVER
ELSEWHERE IF THE FACTS HE ALLEGES ARE TRUE. Forum Non Conveniens
And Foreign Plaintiff In The Federal courts, The Georgetown
Law Journal Vol. 69:1257 ,footnote 68 (1981).
The lower courts unnecessarily

interfered

in the* treaty obligations of the defendant thus reducing his
lawful burden to the prejudice and disadvantage of plaintiff
without realizing that minimum contact theory is not applicable
nationwide,and

is only designed to protect against

and unfairness in the procedural

prejudice

law sense. In this case the

the theory has defeated its own purpose.The appellant who has
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

complied with the treaty provisions sincerely believes

that

Utah courts and law should not interfere to cause mere hardships, inconvenience and injustice where the

contractual

obligations are determined under a treaty to which the United
States is a party; and specially where the parties are two
different nationals.This

is a perfect case to be decided

the protective umbrella of International

under

Law and Treaties. As

far as the U.S.Constitution and laws they are supportive

of

the treaty as mentioned earlier. In fact they facilitate a
full application of proper law and jurisdiction. The United
States is a vast country and its territorial

subdivisions

should upohold plaintiff's choice of forum instead of causing
inconvenience specially where international

law and treaty

provides him with such facility and choice.Territorial
is a point in deciding jurisdictional
AIRLINES, 550 F.Supp.1048
11

division

issue in HILL V.UNITED

(1982).The Court clearly stated':

In recent cases,it has been held that Article 28(1) is not

in any way concerned with the territorial

subdivisions of the

United States, but an action is permissible in any American
court under Article 28(1) so long as any one of the four places
designated

in the Article is located somewhere within

the

territory of the United States, even though outside the territorial jurisdiction of the specific court for which the action
has been

brought."
VI.SECTION 78-27-24 U.C.A. DOES CONFER

JURISDICTION UPON UTAH COURTS UNDER THE FACTS OF THIS CASE.
Digitized by the Howard
-8- W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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Considering the commercial

activity of foreign

airlines

in providing services to the citizens of this state and in
,f

causing direct effect " on the citizens of this state, the Court

can fairly extend the jurisdiction under the rationale of
SUGARMAN

V .AEROMEXICO, 626 F.2d.276.; "Services are not required

to be performed in the state of jurisdiction as long as there
is a direct effect.The category

of services which are mostly

provided out of one's home state by the airline
should be considered as an exceptional

industry

and unique

commercial

activity against which the citizens be provided local

judicial

protection in case, of any direct effect in the State.
CONCLUSION
The facts, law and morality, convenience, consumer and
humanitarian

considerations are in favor of appellant. His

choice of forum is grounded in the supreme Law of the land.
There are no facts and written laws overriding said law,

of

a land that honors its treaties,to deny him the jurisdiction
of this Court or of the courts of this State.Therefore, it
is prayed that defendant-respondent's motion to dismiss the
Complaint for lack of jurisdiction be denied and the Orders
of the lower courts be vacated in accordance with the advice
of this Court.

Si

RESPECTFULLY SUBMITTED ,THJ'S 14TH D M

OF

DECEMBER 1983.
Irshad
fl(j\adil
Attorney^for Plaintiff-Appellant,

-9-
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EXHIBIT:IJ

age 2

lonce
the passenger's journey involves an ultimate destination or stop in a country
her than the country of departure, the Warsaw Convention may be applicable and
e Convention governs and in most cases limits the liability of carriers for death or
irsonal injury and in respect of loss or damage to baggage. See also notice headI * Advice to International Passengers on Limitation of Liability'.
ONDITIONS OF CONTRACT
I. As used in this contract 'ticket' means this passenger ticket and baggage check, of which these condiis and the notices form part, 'carriage' is equivalent to transportation', carrier' means all air carriers that
Ty or undertake to carry the passenger or his baggage hereunder or perform any other service incidental to
:h air carriage. WARSAW CONVENTION' means the Convention for the Unification of Certain Rules Relating
nternational Carriage by Air signed at Warsaw. 12th October 1929. or that Convention as amended at The
jue, 28th September 1955. whichever may be applicable.
:. Carriage hereunder is subject to the rules and limitations relating to liability istiWUhtd by the Warsaw
nrtfttfofi unless such carriage is not 'international carriage' as defined by that Convention
. To the extent not in conflict with the foregoing carnage and other services performed by each carrier are
>ject to: (i) provisions contained in this ticket, (ii) applicable tariffs, (iii) carrier's conditions of carriage and
ted regulations which are made part hereof (and are available on application at the offices of carrier), ext in transportation between a place in the United States or Canada and any place outside thereof to which
Is in force in those countries apply.
. Carrier's name may be abbreviated in the ticket, the full name and its abbreviation being set forth in car's tariffs-conditions of carriage, regulations or timetables; carrier's address shall be the airport of depar£howr* opposite the first abbreviation of carrier's name in the ticket; the agreed stopping places are those
K set forth in this ticket or as shown in earner's timetables as scheduled stopping places on the
>enger s route; carriage to be performed hereunder by several successive carriers is regarded as a single
ation.
An air carrier issuing a ticket for carriage over the lines of another air carrier does so only as its Agent.

6. Any exclusion or limitation of liability of carrier snail apply to and be lor the benefit of agents, servants
and representatives of carrier and any person whose aircraft is used by carrier for carriage and its agents, servants and representatives.
7. Checked baggage will be delivered to bearer of the baggage check. In case of damage to baggage moving in international transportation, complaint must be made in writing to carrier forthwith after discovery of
damage and. at the latest, within seven days from receipt; in case of delay, complaint must be made within 21
days from date the baggage was delivered. See tariffs or conditions of carriage regarding non-international
transportation.
8. This ticket is good for carriage for one year from date of issue, except as otherwise provided in this ticket,
in carrier's tariffs, conditions of carriage, or related regulations. The fare for carriage hereunder is subject to
change prior to commencement of carnage. Carrier may refuse transportation if the applicable fare has not
been paid.
9. Carrier undertakes to use its best efforts to carry the passenger and baggage with reasonable dispatch.
Times shown in timetables or elsewhere are not guaranteed and form no part of this contract. Carrier may
without notice substitute alternate carriers or aircraft, and may alter or omit stopping places shown on the
ticket in case of necessity. Schedules are subject to change without notice. Carrier assumes no responsibility
for making connections.
10. Passenger shall comply with Government travel requirements, present exit, entry and other required
documents and arrive at airport by time fixed by carrier or. if no time is fixed, early enough to complete departure procedures.
11 No agent, servant or representative of carrier has authority to alter. modify or waive any provision of this
contract.

Issued by:

4

5 ^ 5

T

P I A

PAKISTAN INTERNATIONAL AIRLINES

Price of this ticket is subject to change prior to commencement of travel.

IIER RESEIIVES THE RI6MT TO REFUSE CARRIAGE TO ANY PERSON WHO HAS ACQUIRED A TICKET IN VIOUTION OF APPLICABLE LAW OR CARRIER'S TARIFFS. RULES OR REGULATIONS
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IRSHAD A.AADIL
Attorney At Law
1154 East 300 South
S a l t Lake C i t y Utah 84102.
Telephone: 583-9257

IN THE SUPREME COURT
OF THE STATE OF UTAH

SHAIKH A.MABUD,

CERTIFICATE
OF
-MAILING / DELIVERING
PLAINTIFF-APPELLANT'S
BRIEF IN DUPLICATE

PLAINTIFF,
APPELLANT,

VS-

PAKISTAN INTERNATIONAL AIRLINES,

Ifflft;

NO: 19521

I> the undersigned hereby certify that a true and
correct copy of the foregoing :
APPELLANT'S BRIEF

(IN DUPLICATE)

•Jaias mailed by me/was hand delivered by me to :
M.DOUGLAS BAYLY ESQ.
CHRISTENSEN.JENSEN & POWELL
Attorneys for Defendant-Respondent
900 Kearns Building
Salt Lake City Utah 84101.
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this 14th

day of

December 1983
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